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language, whenever the public interest or individual rights call 
for its exercise, the language used, though permissive in form, 
is in fact peremptory — what they are empowered to do as for a 
third person, the law requires shall be done. The power is given 
not for their benefit but for his. It is given as a remedy to those 
entitled to invoke its aid and who would otherwise be remediless." 
See also Lucas v. Ensign, 4 N. Y. Leg. Ob. 142 (N. Y. Com. PI.) ; 
Newberg Turnpike Co. v. Miller, 5 John. Chan. 113; Hagadorn 
v. Roux, 72 N. Y. 583. Chief Justice Nelson, in an able opinion, 
gathered together the American authorities in Mayor of City of 
N. Y. v. Furze, 3 Hill 612, saying: "When a public body or 
officer has been clothed by statute with power to do an act which 
concerns public interest or rights of third persons, the execution 
of the power may be insisted on as a duty, though the phrase- 
ology of the statute be permissive merely and not peremptory." 
From this unbroken line of decisions it may be gathered that 
in the construction of such statutes of permissive or mandatory 
powers of a municipal corporation, the test is in the interest the 
corporation owes to the public or third persons. If it is an in- 
terest that the public acquires in the act; if it becomes a right and 
may be a protection ; or if it presents a just claim, then it vests in 
the public a claim de jure which the courts will recognize and 
enforce by mandamus against the official whose duty it is to 
apply that right. 

CHANCERY POWER TO AFFECT FOREIGN PROPERTY. 

The Chicago Legal News in a recent editorial, Dec. 4, 1909, 
made the following comment upon the case of Fall v. Eastin, de- 
cided Nov. 1, 1909, by the United States Supreme Court: "We 
commend this case as a good illustration of the class of 
cases in which it is extremely desirable to have an authorative 
decision from the highest judicial tribunal in the land, as with- 
out such an adjudication the probability is that the opinions of the 
best lawyers of the country would be thoroughly diverse upon 
the proposition involved." 

This case was decided by the Nebraska Supreme Court in 75 
Neb. 104, but was reversed on rehearing in 75 Neb. 120, ths 
court finally holding that, "the court of one state cannot, by its 
decree, directly affect the legal title to land situated in another 
state." 
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The facts were briefly these: The plaintiff and her husband 
lived for a time in Nebraska, and by their efforts procured some 
land in that state. They subsequently removed to Washington 
where, differences arising, divorce proceedings were instituted 
by the wife. Divorce was decreed and the court having jurisdic- 
tion of both parties decreed that the husband transfer title to the 
land in Nebraska to the plaintiff in this suit. The husband did 
not execute the conveyance to the wife but, instead, conveyed 
the land in question to the defendant, Elizabeth Eastin. This is 
an action to quiet title to the land and to cancel a mortgage 
thereon. The lower court decided first in favor of the plaintiff, 
but on rehearing, they were against her. She appealed, and the 
cause came up to the United States Supreme Court, which, in 
an opinion by Justice McKenna, held: "A deed to land, 
situated in Nebraska, made by a commissioner, under a decree of 
a court of another state, in an action of divorce, in which in 
determining the equities of the parties conformable to the prac- 
tice of that state, the land was set apart to the wife as her own 
separate property, need not be recognized in Nebraska, under the 
full faith and credit clause of the Federal Constitution." Justices 
Harlan and Brewer dissented, and Justice Holmes concurred 
specially, basing his opinion on other grounds than the majority 
of the court, and holding that the decree of the Washington court 
was entitled to full faith and credit. 

Lord Hardwicke established the jurisdiction of the Court of 
Chancery to decree specific performance of land situated in an- 
other country where it had jurisdiction over the parties, in the 
case of William Penn v. Lord Baltimore, 1 Ves. Sr. 444, which 
concerned the boundaries of their possessions in America. 

This case was given as a basis for the decision of Chief Justice 
Marshall in the case of Massie v. Watts, 6 Cranch. 143, in which 
he announced the following rule : "Upon the authority of these 
cases, this court is of the opinion that in a case of fraud, trust, or 
contract, the jurisdiction of the Court of Chancery is sustainable 
wherever the person be found, although land not within the juris- 
diction of that court be affected by the decree." These authori- 
ties firmly establish the rule and have been followed steadfastly 
in both countries, so that there is no question whatever of that 
proposition. Then, the question arises, what effect has the de- 
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cree of a court which has only jurisdiction of the parties upon 
the title to the land ? 

By statute the decree of a court may have the effect of trans- 
ferring title. King v. Bill, 28 Conn. 302. But these statutes 
apply only to land situated in the state, for it is not within the 
power of a court of one state to decree the mode by which real 
estate shall be conveyed in another state. Watts v. Waddle, 6 
Pet. 389. And, again, in McCormack v. Sullevant, 10 Cranch. 
192, it is said: "The title and disposition of real estate is exclu- 
sively subject to the laws of the country where situated, which 
can alone prescribe the mode by which title can pass from one 
person to another." And further: "The court has no inherent 
power outside of its jurisdiction by the mere force of its decree 
to annul a deed or establish a title." Hart v. Sanson, 1 10 U. S. 

151. 

It is an established principle that equity acts only in per- 
sonam. "The principle upon which the jurisdiction rests is that 
chancery acting in personam and not in rem holds the conscience 
of the parties bound without regard to the situs of the property. 
The decree imposes a mere personal obligation upon the defend- 
ant, enforceable by injunction, attachment, or like process against 
the person, and cannot operate ex proprio vigore upon the lands 
in another jurisdiction." Lindley v. O'Reilley, 50 N. J. L. 636. 
"The decree of chancery has no direct operation on property 
and in no way affects the legal or equitable title thereto." Car- 
rington's Heirs v. Brents, 1 McL. 167. "The extent of the power 
of a court in such cases is to decree that the person invested 
with the title make conveyance of it, which may be enforced by 
personal process against the owner, but the decree is not effectual 
unless the owner of the land, in person, executes a conveyance." 
Morris v. Hand, 70 Tex. 489. In a case precisely similar to the 
one at bar the Illinois court, in Proctor v. Proctor, 215 111. 275, 
69 L. R. A. 673 and note, held: "No interest in real estate, 
located in another state, can be vested in a complainant in a di- 
vorce proceeding, by a decree which purports to deal directly 
with the title to the estate." 

"A court of equity will decree the performance of contracts re- 
lating to land without their jurisdiction. But, in such cases, the 
decree cannot affect the land, but can only be enforced when the 
court has jurisdiction of the person of the defendant, and thus 
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compels him to execute a conveyance. It is the conveyance, not 
the decree, that has the effect." Davis v. Headley, 22 N. J. Eq. 
115; Watkins v. Holman, 16 Pet. 25. Cyc, Vol. xxiii, p. 1548, 
thus sums up : "Real property, being governed only by the laws 
of its situs, and being subject only to the jurisdiction of the 
courts wherein it is situated, cannot be directly affected by the 
judgments or decrees of a court of any other state; nor do the 
provisions of the Federal Constitution require that a judgment 
of a state court should be accorded any extra-territorial force or 
effect as regards real property. But, although incapable of act- 
ing directly on real estate without its jurisdiction, a court of 
equity in one state having acquired jurisdiction of the parties 
may make decrees affecting their dealings with such property in 
such manner as to bind them personally, and such orders or 
decrees may be pleaded as a cause of action, a bar, or a defence, 
in a state where the land lies." 

The courts of New York have deviated slightly from the strict 
application of the above rule, and have held that "where the 
court of New York renders a decree of strict foreclosure on 
lands in Illinois and the parties are before the court, the decree 
is binding in Illinois under the United States Constitution and 
laws, which provide that states shall give full faith and credit 
to the judicial acts of another state." House v. Lockwood, 1 
N. Y. Supp. 196. But that case is distinguishable from the case 
at bar, in that, in this case, the decision of the Washington court 
relied on, was given under a statute of that state, while the New 
York court did not rest its decision on any statute, and was 
not trying to enforce a New York law in Illinois. 

In Winter v. Winter, 82 Va. 892, the court of Virginia said: 
"Courts of Virginia have no jurisdiction to partition lands 
situated in another state, because such right can only be exercised 
under the lex loci rei sitae." 

The United States Supreme Court has apparently stated a 
rule which carries out the plaintiff's contention, for in Dull v. 
Blackman, 169 U. S. 245, they say: "If all the parties interested 
in the land were brought personally before a court of another 
state, its decree would be conclusive upon them, and thus in 
effect determine the title to the land." But an examination of 
that case shows that the above quoted statement is a mere dictum, 
as the court was not required to decide that point. 
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Another case which comes nearer to upholding the plaintiff's 
contention is that of Burnley v. Stephenson, 24 Ohio St. 474, 
which holds that "a decree of a court of equity in one state, 
directing a conveyance of lands situated in another, may be 
pleaded as a cause of action or ground of defence in the courts 
of the state where the land lies, although no conveyance has been 
made, and unless impeached for fraud, is entitled to full force 
and effect of record evidence of the equities between the parties 
therein determined." The Supreme Court, in speaking of this 
decision, said: "It may be doubted if the cases cited by the 
court sustain its conclusion. There is much temptation to fol- 
low the rule." But they do not do so, but affirm the holding of 
the lower court. 

Thus, it will be seen by a review of all the authorities upon 
this subject, that the recent decision makes no departure from 
the rules already laid down. 



